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Mankiewicz Coatings, LLC  
Terms and Conditions of Purchase

1. Terms of Purchase; Purchase Orders
  a.  These terms and conditions of purchase (the “Purchase 

Terms”) are the only terms which govern the purchase of the 
goods by Mankiewicz Coatings, LLC (“Buyer”) from the sel-
ler/supplier named on the Purchase Order (defined below) 
(“Seller”) and exclusively govern and control each party’s 
respective rights and obligations regarding the purchase 
and sale of the Seller’s products (individually, “Product” 
and collectively, “Products”). These Purchase Terms and 
the Purchase Order comprise the entire agreement between 
the parties with respect to the sale and purchase of the 
Products (the “Contract”) and supersede all prior or con-
temporaneous understandings, agreements, negotiations, 
representations and warranties, and communications, both 
written and oral. All Purchase Orders shall automatically be 
deemed to incorporate these Purchase Terms, regardless 
of whether the Purchase Order references these Purchase 
Terms. These Purchase Terms apply to any replacement 
Products provided by Seller.

  b.  Except as agreed upon by Buyer and Seller in writing, Buyer 
is not obligated to any minimum purchase or future purchase 
obligations under a Contract. Buyer shall issue purchase or-
ders on Buyer’s then-current standard form purchase order 
(“Purchase Order”) which will set forth: (i) Products to be 
purchased; (ii) the quantity of each of Products ordered; (iii) 
the delivery date; (iv) the unit price for each Product to be 
purchased; (v) the billing address; and (vi) the delivery lo-
cation (collectively, “Purchase Order Transaction Terms”). 
Seller shall deliver to Buyer a prompt written acknowledg-
ment of each Purchase Order. Seller shall be deemed to 
have accepted a Purchase Order either in writing or by per-
formance unless it delivers to Buyer a written rejection of 
the particular Purchase Order within five days after it recei-
ves the Purchase Order.  

  c.  In no event shall Seller’s terms and conditions apply to the 
sale and purchase of the Products, and Buyer specifically 
disclaims any additional or different terms proposed by Seller 
whether in Seller’s commercial documents, any order ack-
nowledgement, order acceptance, Seller sales agreement 
or other Seller commercial document, correspondence, 
website, or other written, oral, or electronic format, regard-
less of any knowledge Buyer may have of such terms, and 
such terms shall not bind Buyer. The applicable terms of the 
latest Purchase Terms shall control over such terms in any 
prior Purchase Terms. If any terms and conditions contained 
in a Purchase Order specifically conflict with any terms and 
conditions contained in these Purchase Terms, the order of 
precedence is: (a) Purchase Order Transaction Terms of the 
relevant Purchase Order; (b) Purchase Terms; and (c) the re-
maining non-conflicting terms of the relevant Purchase Order. 

2. Warranty
  a.  Seller represents, warrants and covenants to Buyer that: (i) 

Seller shall deliver to Buyer good, exclusive and marketa-
ble title to Products free and clear of all liens, security in-
terests, claims, and encumbrances; (ii) for a period of 36 
months after delivery, or any longer period specified in a 
Contract, Products shall be free from defects in materials 
and workmanship and shall comply fully with all final written 
descriptions, specifications, samples, drawings and repre-
sentations published by Seller or specified by Buyer before 
or in connection with the Contract, including without limi-
tation in the Specification Agreement or Certificate of Con-
formance; (iii) no international, federal, regional, country, 
state, provincial, county local or foreign treaty, statute, law, 
rule, ordinance, intergovernmental agreement, regulation 
or order (collectively, “Laws”) has been or will be violated 
by Products or in the manufacturing, selling, distribution or 
delivery of Products; (iv) Seller has complied with all appli-
cable Laws and has obtained any certificates, registrations, 
and licenses as may be required to produce, package, ship, 
transport, export, import, store, sell, and otherwise handle 
Products in the location(s) where any of the foregoing takes 
place; (v) Products are fit and suitable for Buyer’s intended 
purpose(s); (vi) no claim, lien or action exists or is threatened 
against Seller that would interfere with the manufacturing, 
marketing, use, or sale of Products by Seller or Buyer; (vii) 
no Products, nor the manufacture, marketing, use and sale 
of Products, nor anything in or contemplated by this tran-
saction, infringes on or misappropriates any patent, trade-
mark, trade secret, trade name, trade dress, copyright, or 
other third-party intellectual property right; and (viii) the pri-
ces and other terms that Seller offers to Buyer with respect 
to Products, taken as a whole, shall be at least as favorable 
to Buyer as those Seller offers to any other person or entity 
for similar quantities. 

  b.  Without limiting the foregoing in Section 2.a above, Seller 
specifically represents and warrants that (i) all labels and 
notices on Products comply with applicable Laws, (ii) any 
Products which may, under any Laws, be classified as ha-
zardous material or used or classified as a pesticide or a 
pest control device have been properly registered and con-
tain directions for use and/or warning notices as may be 
required by any Laws, (iii) Seller has provided Buyer with 
appropriate notice regarding any volatile organic compound 
regulations or other similar Laws applicable to Products, 
and (iv) Seller has and will ensure that all Products com-
ply in all respects (including without limitation compliance 
with certification, notification, communication and record-
keeping requirements) with all Laws applicable to the pro-
duction, packaging, shipment, transportation, exportation, 
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importation, storage, sale, and other handling of such Pro-
ducts (including without limitation requirements of the To-
xic Substances Control Act, 15 U.S.C. § 2601 et seq., the 
Clean Air Act, 42 U.S.C. § 7401, the Occupational Health 
and Safety Act and its Hazard Communication Standard, 
29 C.F.R. Part 1910, the Federal Insecticide, Fungicide and 
Rodenticide Act, 7 U.S.C. § 136, and the Department of 
Transportation’s hazardous material regulations, 49 C.F.R. 
Parts 100-105, each as amended and implemented). 

  c.  At Buyer’s election and at Seller’s sole expense, Seller shall 
within 30 days of Buyer’s notice of nonconformity replace, 
or refund the purchase price Buyer paid for, all Products that 
do not comply fully with the warranties in this Section 2.  
The warranty period shall be extended for 12 additional 
months after any replacement with respect to the affected 
Products, up to a maximum of 48 months after the delive-
ry of the original Products. Seller will immedi-ately notify 
Buyer if Seller knows or has a reasonable suspicion that 
Products do not or may not comply with the warranties in 
this Section 2. Additionally, Seller hereby passes-through, 
transfers and assigns to Buyer all third-party warranties 
with respect to Products. These warranties survive any 
delivery, inspection, acceptance or payment of or for Pro-
ducts by Buyer and are cumulative and in addition to any 
other warranty provided by law or equity.

3. Delivery; Risk of Loss; Acceptance
  a.  Unless Buyer’s Purchase Order Transaction Terms express-

ly provide otherwise, Seller shall deliver all Products DDP 
(Incoterms 2010) Buyer’s location in Charleston, South Ca-
rolina, USA and shall bear all risk of loss with respect to Pro-
ducts until Buyer actually receives and accepts Products as 
provided herein. Time is of the essence with respect to the 
delivery of Products. No Products shall be delivered before 
the agreed upon delivery date in a Purchase Order and no 
partial orders shall be made without the prior written con-
sent of Buyer. Any Products delivered prior to the agreed 
upon delivery date or any partial orders made, in either case 
without Buyer’s prior written consent, may, at Buyer’s sole 
option, be returned to Seller at Seller’s cost and expense or 
stored by Buyer until the agreed delivered date or the order 
is complete. Buyer shall have the right to inspect each Pro-
duct before accepting it. Payment of any invoices shall not 
constitute acceptance of the Products. 

  b.  Buyer shall have a reasonable period of time, of at least fif-
teen (15) business days, after it discovers a defect or non-
conformity of Products or shipment to reject all or any por-
tion of Products that are nonconforming or defective, or to 
revoke its acceptance of Products. Any such rejected Pro-
ducts shall be returned to Seller at Seller’s risk and expen-
se. If Buyer rejects Products or revokes its acceptance of 
Products, and Seller does not deliver conforming Products 

on or before the delivery date specified in Purchase Order 
Transaction Terms, Buyer shall have the right, at Buyer’s 
election, (i) to terminate all or a portion of the corresponding 
Contract and obtain a prompt refund from Sell-er of all pay-
ments Buyer has made with respect to that portion of the 
Contract Buyer has terminated and/or (ii) to replace such 
Products with products from a third party and charge the 
Seller the cost of such third party replacement goods. Sel-
ler shall pay all costs expenses, losses and damages Buyer 
incurs in (x) rejecting Products or revoking its acceptance of 
Products or (y) holding those Products, making them availa-
ble to Seller, or returning them to Seller. 

  c.  Regardless of the reason for any delay in delivery and/or 
whether Buyer accepts delivery, Buyer shall be entitled to 
demand from Seller liquidated dam-ages equal to 0.2% of 
the net order value of Products for each day’s delay, such 
liquidated damages not to exceed 10% of the net order va-
lue. Seller agrees that such liquidated damages are a rea-
sonable estimate of Buyer’s actual damages for a delay in 
delivery and not a penalty. Notwithstanding the foregoing, 
Buyer reserves the right to claim actual and statutory dama-
ges incurred as a result of such delivery delay instead of the 
liquidated damages stated in the preceding sentence.

4. Insurance
During the term of any Contract and until at least three years 
after Seller’s last delivery of Products to Buyer, Seller shall main-
tain and shall provide to Buyer certificates evidencing, insurance 
coverage for commercial general liability insurance having a 
combined single limit of at least $5,000,000 per occurrence (this 
limit can include both general liability and umbrella policies), 
including contractual liability, products liability, completed ope-
rations and advertising liability, property damage, and personal 
injury liability. This insurance shall be primary for all purposes, 
and Seller shall name Buyer as an additional insured on all such 
policies. At Buyer’s request from time to time, Seller will provide 
to Buyer current and valid certificates of insurance evidencing 
such insurance policies are in full force and effect and providing 
that the corresponding insurance policy shall not be modified 
or cancelled unless and until Buyer receives at least 30 days 
advance written notice of such modification in or cancellation.

5. No Additional Charges; Audit
Unless the Purchase Order expressly provides otherwise, the 
prices specified in Purchase Order Transaction Terms are the 
total prices of Products sold to Buyer, and Buyer shall not be 
responsible for any other charges, fees, taxes or expenses, in-
cluding sales, use or excise taxes. No increase in any prices 
shall be effective, whether due to increased material, labor or 
transportation costs or otherwise, with-out the prior written 
consent of Buyer. Seller shall maintain complete and accurate 
books and records of all materials, processes, tests, services 



Mankiewicz Coatings LLC
1200 Charleston Regional Parkway
Charleston, SC 29492, USA

Tel. +1 843 654 7755
Fax +1 843 654 7759

www.mankiewicz.com
www.alexseal.com

South Carolina Sales Tax Exempt
Certificate Number: 1957423-000

Mankiewicz Hamburg:
ISO 9001, EN 9100, IATF 16949, 
ISO 14001, ISO 50001

MG-MCLLC_Letterhead_181213.indd   1 14.12.2018   10:34:52

Page 3 / 5

and costs relating to Products and the Contract in accordance 
with generally accepted accounting principles for at least four (4) 
years after Seller receives the final payment under a Contract; 
provided, however that any documents related to Product tes-
ting, includ-ing with respect to any Certificate of Analysis, shall 
be retained for a period of 20 years from the delivery date of the 
applicable Product. Buyer shall have the right to audit and copy 
those records upon reasonable prior notice. Seller shall require 
its sub-suppliers and subcontractors to comply with these audit 
requirements and shall certify such compliance to Buyer.

6. Payment; Discounts
Unless a Contract expressly provides otherwise, Buyer shall pay 
all properly invoiced amounts due to Seller within 30 days after 
Buyer’s receipt of such invoice, except for any amounts disput-
ed by Buyer in good faith. Seller shall not send Buyer an invoice 
for Products until those Products are delivered to Buyer or such 
other location as set forth in a Contract; provided, however, that 
in the event that Seller delivers and Buyer accepts Products ear-
lier than the agreed upon delivery date, payment shall not be 
due until 30 days after the agreed upon delivery date and receipt 
of a properly issued invoice. All of Seller’s invoices shall be is-
sued in U.S. Dollars and shall refer to the applicable Purchase 
Order and contain its number. Buyer shall be entitled to take a 
3% discount for payments made within 14 days of the date of 
the correct invoice. Any payment discount shall be determined 
using the agreed upon delivery date and the date Buyer recei-
ves a properly issued invoice and not the date of any incorrect 
invoice. Seller shall continue to perform its obligations under the 
Contract notwithstanding any invoice dispute. 

7. Ingredients Disclosure and Special Warnings and Instruc-
tions
If requested by Buyer, Seller shall promptly furnish to Buyer in 
such form and detail as Buyer may direct: (a) a list of ingredients 
(including without limitation chemical substances, mixtures and 
articles) in Products purchased hereunder; and (b) the amount 
of one or more ingredients. Seller shall provide a Certificate of 
Analysis with each delivery of Product. Seller shall also deve-
lop or obtain a Safety Data Sheet or similar document for any 
controlled product as required by any Laws which shall be pro-
vided to Buyer in compliance with all Laws. Seller agrees to 
provide Buyer with a statement of origin and applicable cus-
toms documentation for any Products manufactured in whole 
or in part outside of the United States as well as any request-
ed NAFTA documentation, as applicable. Prior to and with the 
shipment of Products and without limiting any warranties, Seller 
agrees to furnish Buyer sufficient warn-ing and notice in wri-
ting (including appropriate labels on Products, containers and  
packing as required by Law) of any hazardous material which 
is an ingredient or a part of any of the Products, together with 
such special handling instructions as may be necessary to ad-

vise carriers, Buyer, and their respective employees of how to 
exercise that measure of care and precaution which will best 
prevent bodily injury or property damage in the handling, trans-
portation, processing, use, or disposal of Products, containers 
and packing shipped to Buyer.  

8. Conflict Minerals Compliance
Pursuant to Section 1502 of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act and rules promulgated by the 
Securities and Exchange Commission relative to “Conflict Mi-
nerals” (currently cassiterite, columbite-tantalite or coltan, wolf-
ramite (and their respective derivatives: tin, tantalum, tungsten 
and gold), regardless of their origin), Seller agrees to (a) disc-
lose to Buyer whether any Conflict Minerals are necessary to the 
functionality or production of any Products delivered to Buyer 
under any Contract or otherwise, (b) identify to Buyer whether 
any such Conflict Minerals originated in the Democratic Repu-
blic of Congo or adjoining countries or came from recycled or 
scrap sources, (c) provide to Buyer a description, in reasonable 
detail, of the measures it took to exercise due diligence on the 
Conflict Minerals’ source and chain of custody, and (d) other-
wise provide such additional information and cooperation as 
Buyer may reasonably request in connection with the foregoing.

9. Use of Seller‘s Name and Trademarks; Advertising
Buyer and its authorized representatives, agents, successors 
and assigns are hereby authorized to use Seller’s trademarks, 
service marks and trade names and any third party licensing 
of Seller in connection with Buyer’s use, advertising, promoting 
or selling of Products. At Buyer’s request, Seller shall coopera-
te with Buyer in advertising and promoting Products; provided, 
that Seller shall make no marketing, advertising, pass-through 
or promotional commitments to purchasers or any other third 
party that otherwise obligate Buyer.

10. Inventory Management; New Products
Seller shall provide Buyer with no less than 12 months’ notice 
before discontinuing any Products, Buyer may, at its sole discre-
tion, return any such discontinued Products in its inventory for 
a full refund or credit (at Buyer’s option) of the amount paid by 
Buyer to Seller for such returned Products. Seller shall notify 
Buyer at least 30 days before the date that Seller introduces any 
new, similar, or improved version of the Products and make such 
product available for resale by Buyer on or before the date it is 
first introduced in the marketplace. 

The Seller shall not, without the prior written notification to and 
prior written approv-al of the Buyer, change its production site, 
nor modify associated manufacturing and inspection processes, 
including without limitation the composition of or ingredients 
contained in any Products. Further, any materially altering of any 
Products, its design or the process or means of manufacture of 
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the ordered Product, including without limitation any changes 
affecting form, fit or function, reliability, performance, compatibi-
lity or maintainability, requires the prior written notification to and 
written approval of Buyer. In the event that any of the aforesaid 
changes are outside of the reasonable control of Seller, Seller 
shall provide written notice to Buyer in writing immediately after 
becoming aware thereof, and Buyer may terminate a Purchase 
Order with respect to such Products in its sole discretion and 
without penalty. 

11. Default; Termination; Setoff
If Seller defaults under any term of any Contract and does not 
cure that default within 15 days after Buyer gives Seller writ-
ten notice of default, Buyer shall be entitled: (a) to suspend its 
performance under the Contract; (b) to terminate the Contract 
and have no further obligation to Seller; (c) to declare all or part 
of Seller’s obligations to Buyer under the Contract immediately 
due and payable; and (d) to pursue any other right or remedy 
Buyer may have. If the Seller becomes insolvent, files a petiti-
on for bankruptcy or commences or has commenced against it 
proceedings relating to bankruptcy, receivership, reorganization 
or assignment for the benefit of creditors, then Buyer may termi-
nate any Contract upon written notice to Seller and Seller’s sole 
and exclusive remedy will be payment for Products received and 
accepted by Buyer prior to such termination. Buyer shall be en-
titled to set off at any time all amounts Seller owes Buyer against 
all amounts payable by Buyer to Seller. 

12. Indemnification
Seller shall indemnify, defend, and hold Buyer and any subsidiaries,  
affiliates, successors, assigns, and customers of Buyer, and their 
respective officers, directors, employees and agents (the “Buyer 
Covered Parties”), harmless from any and all loss, injury, death, 
damage, liability, claim, deficiency, action, judgment, interest, 
award, penalty, fine, cost or expense, including reasonable attor-
ney and profes-sional fees and costs, and the cost of enforcing any 
right to indemnification here-under and the cost of pursuing any 
insurance providers arising out of or relating to any (a) actual or alle-
ged breach of any express or implied warranty, covenant and obli-
gation of Seller, including without limitation as set forth in Section 2 
of these Purchase Terms; (b) failure of Seller to deliver Products on 
a timely basis in precise conformity with the applicable Purchase 
Order Transaction Terms; (c) negligence or any act or omission of 
Seller in connection with the manufacture, sale, and delivery of Pro-
ducts; (d) claims regarding warnings or failure to warn of dangers 
related to Products; (e) claims that Products are a substantial pro-
duct hazard and should be repaired or replaced; (f) injury to per-
son or damage to property occurring as a result of any defect in 
Products; and (g) recalls of Products (including direct and indirect 
costs associated therewith). Seller’s indemnification applies to the 
sale of Products and any related services by Seller whether sold 
before or after the effective date of any particular Contract.

13. Confidentiality
  a.  Seller shall keep strictly confidential and shall not disclose, 

copy, publish or disseminate in any manner to any person 
or entity, except as expressly permitted by Buyer in writing, 
(i) all Confidential Information (defined below) and (ii) the fact 
that Buyer and Seller are having discussions regarding the 
purchase and sale of Seller’s products (including Products). 

  b.  “Confidential Information” means all of Buyer’s and its af-
filiates, contractors, subcontractors or customers non-pub-
lic, confidential or proprietary information, including, but not 
limited to, specifications, samples, test results, formulae, 
patterns, designs, plans, drawings, documents, data, trade 
secrets, patents know-how, business operations, customer-
related information, pricing, discounts and rebates. All of 
the foregoing shall be Confidential Information whether dis-
closed orally or disclosed or accessed in written, electronic 
or other form or media, and whether or not marked, desig-
nated or otherwise identified as “confidential”, and regard-
less of whether disclosed to Seller by Buyer or its affiliates, 
contractors, subcontractors or customers. 

  c.  Seller will solely use Confidential Information to comply with 
Seller’s obligations under a Contract. All Confidential Infor-
mation will remain Buyer’s property, and Seller will have no 
right, title or interest in any Confidential Information. Upon 
Buyer‘s request, Seller shall promptly return to Buyer all 
Confidential Information and all electronic or other copies of 
any Confidential Information. Buyer shall be entitled to tem-
porary and permanent injunctive relief to prevent a breach, 
or any continuation of breach, of this Section 13. 

  d.  This Section 13 shall not apply to information that is:  
(i) in the public domain through no fault of Seller; (ii) known 
to Seller at the time of disclosure without restriction; or  
(iii) lawfully obtained by Seller on a non-confidential basis 
from a third party. 

14. No Assignment
Unless a Contract expressly provides otherwise, Seller shall not 
assign, delegate or subcontract all or any portion of a Contract 
without the prior written consent of Buyer. Any attempted as-
signment, delegation or subcontracting without Buyer’s prior 
written consent shall be ineffective and void.

15. Relationship of Parties
Buyer and Seller are independent contractors. Nothing in a  
Contract shall be construed as making either party the agent or 
legal representative of the other for any purpose whatsoever, nor 
does it grant either party any authority to assume or to create 
any obligation on behalf of or in the name of the other.  

16. Governing Law, Jurisdiction and Venue
The purchase and sale of Products (and any services provided 
under a Contract), the Contract and Products, and any matter, 
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dispute or controversy arising out of or relating to any of the 
foregoing, shall be governed and construed according to the 
laws of the State of South Carolina, excluding its conflict of law 
principles, and shall not be governed by or construed under the 
provisions of the United Nations Convention on the International 
Sale of Goods which is specifically disclaimed. Any suit, action 
or other proceeding relating to a transaction, the Contract, Pro-
ducts or any services provided under a Contract may be institu-
ted and maintained in Charleston County, South Carolina. 

17. Force Majeure
Neither party shall be liable to the other for any delay or failu-
re in performing its obligations under a Contract to the extent 
that such delay or failure is caused by an event or circumstance 
that is beyond the reasonable control of that party, without such 
party’s fault or negligence, and which by its nature could not 
have been foreseen by such party or, if it could have been fore-
seen, was unavoidable (a “Force Majeure Event”). Seller’s eco-
nomic hardship, delays in obtaining (or the inability to obtain) 
labor or materials through its normal suppliers at normal prices, 
or changes in market conditions are not considered Force Ma-
jeure Events. Seller shall use all diligent efforts to end the failure 
or delay of its performance, ensure that the effects of any Force 
Majeure Event are minimized and resume performance under a 
Contract. If a Force Majeure Event prevents Seller from carrying 
out its obligations under a Contract for a continuous period of 
more than 30 days, Buyer may terminate the applicable Con-
tract immediately by giving written notice to Seller.

18. Remedies; Construction; Entire Agreement
The remedies in a Contract are cumulative and in addition to 
all rights and remedies at law and in equity. The parties may 
exercise their rights and remedies in any order or combinati-
on they choose. No delay in exercising or failure to exercise a 
right of remedy shall impair that or any other right or remedy or 
be construed as a waiver of any default. The terms “including” 
and “include” shall not be limiting. A Contract, including and 
together with any related exhibits, schedules, attachments and 
appendices, constitutes the sole and entire agreement of the 
parties with respect to the subject matter contained herein and 
therein, and supersedes all prior and contemporaneous under-
standings, agreements, representations and warranties, both 
written and oral, regarding such subject matter. A Contract may 
only be modified by a written agreement, signed by both parties, 
expressly modifying the applicable Contract.

19. Notices
All notices, request, consents, claims, demands, waivers and 
other communications under a Contract (each, a “Notice”) shall 
be in writing and addressed to the parties at the addresses 
set forth on the face of the Purchase Order or to such other 
address that may be designated by the receiving party in writing.  

All Notices shall be delivered by personal delivery, nationally 
recognized overnight courier (with all fees pre-paid), facsimile 
(with confirmation of transmission) or certified or registered mail 
(in each case, return receipt requested, postage prepaid) and is 
effective only (a) upon receipt of the receiving party, and (b) if the 
party giving the Notice has complied with the requirements of 
this Section 19.

20. Severability
If any term or provision of these Purchase Terms or, with respect 
to a particular Purchase Order, such Purchase Order, is inva-
lid, illegal or unenforceable in any jurisdiction, such invalidity, 
illegality or unenforceability shall not affect any other term or 
provision of these Purchase Terms or the Purchase Order or in-
validate or render unenforceable such term or provision in any 
other jurisdiction. 

21. Survival
Provisions of these Purchase Terms which by their nature should 
apply beyond their terms will remain in force after any termi-
nation or expiration of any applicable Contract including, but 
not limited to, the following provisions: Warranty, Insurance, In-
demnification, Confidentiality, Governing Law/Jurisdiction, and 
Survival. 
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